
Glenn B. Manishin, Esq. 

 
VIA ECFS 
 
November 25, 2015 
        
Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 12th Street, S.E. 
Washington, D.C. 20554 
 
Re: Notice of Ex Parte Presentations  
 

Expanding the Economic and Innovation Opportunities of Spectrum through 
Incentive Auctions, GN Docket No. 12-268      

 
Amendment of Parts 73 and 74 of the Commission’s Rules to Establish Rules for 
Digital Low Power Television and Television Translator Stations, MB Docket No. 03-
185 
 
Policies Regarding Mobile Spectrum Holdings Competitive Bidding Procedures for 
Broadcast Incentive Auction 1000, Including Auction 1001 and 1002, Docket No. 12-
269 
 
Amendment of Parts 15, 73 and 74 of the Commission’s Rules to Provide for the 
Preservation of One Vacant Channel in the UHF Television Band for Use by White 
Spaces Devices and Wireless Microphones, MB Docket No. 15-146 
 
Competitive Bidding Procedures for Broadcast Incentive Auction 1000, Including 
Auction 1001 and 1002, AU Docket No. 14-252   

 
Dear Ms. Dortch: 
 

In accordance with Section 1.1206(b)(2) of the Commission’s rules, this letter is 
submitted on behalf of Free Access & Broadcast Telemedia, LLC (“FAB”) to provide notif-
ication for the record that on November 23 and 24, 2015, David J. Mallof, principal of FAB, 
together with the undersigned counsel, met separately with (i) Robin C. Colwell, Chief of Staff, 
and Erin McGrath, Legal Advisor, in the Office of Commissioner O’Rielly, (ii) Chanelle P. 
Hardy, Chief of Staff, in the Office of Commissioner Clyburn, and (iii)  Matthew Berry, Chief of 
Staff, in the Office of Commissioner Pai. 
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 All of the issues discussed have been fully laid out in FAB’s filings to date in the dockets 
referenced above. In each meeting, FAB addressed the following points: 

 
1. The Commission still retains ample leeway to address the outstanding issues 

regarding low power television (LPTV) with dispatch. Specifically, the FAB slide 
presentation enclosed as Attachment A addresses on page 2 four reasonable fixes 
to equitably address LPTV’s concerns, without risk of any delay in commence-
ment of the reverse incentive auction, in the Commission’s auction processes and 
its upcoming decision on the Third NPRM in MB Docket 03-185. 

 
2. Chairman Wheeler’s reply letter to Congress of November 16, 2015 (enclosed as 

Attachment B) addresses in paragraph 6 what will likely be deemed by the courts 
a sweeping violation of the Regulatory Flexibility Act of 1980 (RFA). In this 
letter, the Chairman concedes that the statutorily mandated analysis to mitigate 
harmful adverse impacts on LPTV licensees as small businesses has never been 
conducted by the Commission. FAB believes that without, at a minimum, repack-
ing protection, relocation support and technical flexibility in place before the 
auction begins, the Commission cannot as a legal matter satisfy its obligation to 
explain the steps it “has taken” to mitigate impacts on LPTV broadcasters. 

 
3. FAB’s recent Motion to Reopen the Record in the Third Notice of Proposed 

Rulemaking, submitted in MB Docket 03-185 and enclosed as Attachment C, is a 
targeted, reasonable and expeditious way to address all outstanding LPTV issues. 
FAB urged the Commission to grant that motion with a time-limited 30 to 45 day 
comment period, and thus to embrace transparency so that the so-called “Green-
hill 1 Report” and anticipated report from the General Accounting Office can be 
given appropriate on-the-record consideration. 
 

4. Meeting participants also received an op-ed article published in the November 23, 
2015 edition of BRB-TVBR entitled “The March 29, 2016 Start Date for the 
Spectrum Auction: A Date Set in Foam,” included as Attachment D. 
 

 FAB stressed that (a) nothing it has proposed, either procedurally or substantively, could 
delay commencement of the reverse auction during early 2016, (b) LPTV epitomizes the FCC’s 
commitment to viewpoint diversity, community-based localism, and broadcast opportunities for 
under-represented constituencies, and thus fully merits being sheltered from the certainty that 
such broadcasters will be displaced and abandoned during the incentive auction “repack,” and 
(c) the Commission’s current trajectory will extinguish LPTV in many major metro markets as a 
viable broadcast service in contravention of the Spectrum Act’s guarantee that the incentive auc-
tion may not “alter the spectrum usage rights of low-power television stations.”  47 U.S.C. 
§ 1452(b)(5).  
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 The written materials distributed at these meetings are attached for inclusion in the 
record. If you have any questions about this submission, please contact the undersigned. 
 
  Sincerely, 

 
 Glenn B. Manishin 
 Of Counsel to Free Access & Broadcast Telemedia, 
 LLC 

 
cc:  Robin C. Colwell, Office of Cm. O’Rielly (robin.colwell@fcc.gov)  
 Chanelle P. Hardy, Office of Cm. Clyburn (chanelle.hardy@fcc.gov)  
 Erin McGrath, Office of Cm. O’Rielly (erin.mcgrath@fcc.gov) 
 Gary Epstein, Chair, Incentive Auction Task Force (gary.epstein@fcc.gov) 
 Howard Symons, Vice-Chair, Incentive Auction Task Force (howard.symons@fcc.gov) 
 
 
Encl.:   Attachment A – FAB Presentation “Nothing is Not Enough” 
 Attachment B – Letter from FCC Chairman Tom Wheeler to Representative Gus   
  Bilirakis (November 16, 2105) 
 Attachment C – FAB Motion to Reopen the Record, MB Docket 03-185 (November 11,  
  2015) 
 Attachment D – RBR-TVBR op-ed article entitled “The March 29, 2016 Start Date for  
  the Spectrum Auction: A Date Set in Foam” (November 23, 2015) 
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ATTACHMENT  B 

 

 









 

 

 

ATTACHMENT  C 

 

 

 

 

 



Third Notice of Proposed Rulemaking 

(“Third NPRM”)

Third Notice of Proposed 
Rulemaking Third NPRM). Order

Incentive Auction Opportunities for Broadcasters: Prepared by the Federal Communications Commission by 
Greenhill



See

See e.g.,



Third Notice of Proposed Rulemaking

Third NPRM

Third NPRM

Third NPRM, ¶ 

i.e.,



First Report and Order

Motion to Toll the Comment and Reply Comment Deadlines in the 

Third Notice of Proposed Rulemaking

Order  

Second Order on Reconsideration (“Second Order”)

See Order



any

The Kojo Nambdi Show



See

No impact analysis has been released.





Third NPRM

See Free Access & Broadcast Telemedia, LLC, et al.. v. FCC,

See Michigan v. EPA, 

 



Third Report and Order

after the deadline

First Report & Order



Third NPRM.  

Third NPRM 

Third 

NPRM 

Third NPRM

Its Attorney

Of Counsel
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The March 29, 2016 Start Date for the Spectrum Auction: A 
Date Set in Foam 
 
As appeared in RBR-TVBR November 23, 2015  
http://rbr.com/march-29-spectrum-auction-start-date-is-set-in-foam/  

 
Op-Ed by D.A. Selby* 
 
The broadcast incentive auction is scheduled to kick off at the end of the first 
quarter of 2016. If all goes well, there will be reason for celebration for the 
broadcast and wireless communities and for the American public. 
 
But will the FCC “screw the pooch,” as the Mercury astronauts used to say? This is 
quite possible, primarily via the FCC’s plan to shut down or marginalize some 
broadcasters who hold FCC licenses.  
 
Here is the bottom line for broadcasters: Many stations might submit 
applications to the FCC during the December 8th to January 12th period expressing 
interest in participating in a possible reverse auction. But during the December to 
March period, all broadcasters should insist that the FCC give written assurance 
that the licensing process is not rigged to the detriment of licensed LPTV and 
translator stations.  
 
The FCC must assure its stakeholders that its planned auction does not overcommit 
spectrum beyond the bounds of the necessary analysis – that apparently has not 
been conducted. Otherwise it is hard to imagine how the desired outcomes of the 
auction will ever be realized. In the end, the boards of directors and stockholders of 
private and public broadcast stations should not proceed into the auction room 
given the current stakes if the FCC gets it wrong. 
 
FCC Chairman Tom Wheeler is apparently focusing on only the first hurdle in 
what is really an Olympian hurdling event. Clearing the initial reverse auction 
hurdle may well land the FCC flat on its face, if its stride is not right to commence 
the forward auction and then clear the final licensing leap. 
 
A major issue is the FCC’s looming proposal to hand out free beachfront property 
in every DMA to Google and Microsoft. Besides being an act of piracy against 
broadcast’s already diminished spectrum, it would be a breach of Section 309(j)(1) 
of the Communications Act and a breach of the FCC’s fiduciary duty to the 



American public to treat these conglomerates as bidders, rather than as crony 
corporate welfare recipients. 
 
And even if the FCC backs off this dubious policy, it will have yet another major 
hurdle to overcome – abused and outraged community-based low power television 
broadcasters holding 4,400 licensed stations that dwarf the 1,700 stations invited 
into the auction room.  
 
In the auction as currently structured, many LPTV stations will likely be 
annihilated outright, especially in the top 30 DMAs where 54% of the U.S. 
population resides. Despite over a year and a half of modeling analysis and 
entreaties for information from affected parties, the FCC continues to refuse to 
disclose the likely scope of the looming wipeout. 
 
Many LPTV stations will be forced to pay for the “privilege” of moving to a new 
channel, if one can even be found after the favored carriers take licenses from 
incumbent broadcasters. Relocating is a daunting expense for operating LPTVs. 
[As a point of reference, LPTVs previously paid to move eight years ago after the 
last auction when there was still spectrum for all to find new channels.] 
 
Like all FCC licensees, LPTVs are going concerns that expect to continue to 
operate. In short, they have rights. 
 
And they have support in high places. Leading members of Congress who had a 
hand in writing the auction legislation have informed the FCC that bulldozing 
LPTVs and TV translators was never part of the plan. 
 
On November 16th, Chairman Wheeler responded to four US House of 
Representative members led by Rep. Renee Ellmers (R-NC). They had asked the 
Chairman to report back on LPTV impacts the Commission envisioned based on 
the robust auction modeling scenarios the agency prepared with great precision 
over a period of 18 months. 
 
Mr. Wheeler told Congresswoman Ellmers that the FCC had no modeling 
whatsoever incorporating LPTV. However, in order to meet its target of cleared 
television spectrum, surely the FCC has a precise idea of the impacts LPTV will 
suffer, if not economically, then certainly in terms of lost spectrum “cleared” in 
each of 210 DMAs which the Commission admits have been extensively modeled. 
It is impossible to believe that in structuring and promoting the auction, the FCC 
does not have this analysis. 



 
Failure to consider and disclose how the small companies operating LPTVs will be 
impacted is in violation of the Regulatory Flexibility Act of 1980, which requires a 
study of any economic impact on small businesses caused by a new body of 
regulation. This violation has been brought to the attention of the DC Circuit Court 
of Appeals, where a lawsuit has been filed. 
 
We have to wonder if the FCC will allow the past to be prologue when it comes to 
the incentive auction. 
 
As a case in point, in the 1990s, the FCC attempted to roll over financially troubled 
NextWave in a spectrum proceeding, reselling bandwidth NextWave had won at 
auction and ignoring the fact that the company was in federal court under 
bankruptcy protection. The Commission was rebuffed in a case that went all the 
way to the US Supreme Court. Wireless companies like Verizon had billions in 
capital tied up in deposits at the US Treasury. Benefits the American people might 
have enjoyed from the spectrum sale were greatly diminished by the FCC’s 
headlong rush to license new spectrum rights that were not “clean” to resell.  
 
The stakes are very high. The FCC needs to get this right. It should scrap the 
unlicensed spectrum-grab plan and treat LPTV and TV translator stations in a fair 
and equitable manner. 
 
FCC Commissioner Ajit Pai has warned that it is far more important to get the 
auction right than to hew to an artificial deadline. Chairman Wheeler’s rush to start 
the auction will cast a massive shadow of doubt not only over broadcasters that 
relinquish spectrum and wireless companies that seek to invest in spectrum, but 
also over broadcast viewers, advertisers, shareholders, debt holders and the 
community-based programming currently enjoyed by the American public. 
 
All will twist in the wind in a state of uncertainty while the FCC tries to deal with 
hurdles that may not be cleared in its reckless race to the finish line. 
 
================ 

* Given the anonymity which the FCC has allowed  in behind-closed-door 
meetings and in other ex parte presentations in the “public” incentive auction 
proceeding, a pen name is used here as a matter of rhetorical balance. Googling 
“D.A. Selby” reveals a tip of the hat to the legal acumen of Erle Stanley Gardner, 



who occasionally used a pen name. For the prior still valid op-ed contribution by 
the author, click to see RBR-TVBR from March 7, 2015.  

 
Links used: 
Paragraph 2   …will the FCC “screw the pooch,” as the Mercury astronauts used to 
say? 
http://www.slate.com/blogs/lexicon_valley/2014/01/14/screw_the_pooch_etymology_of_the_idiom_dates_back_to_nasa_and_the_military.
html 

 
Paragraph 6  Section 309(j)(1) of the Communications Act: 
https://www.law.cornell.edu/uscode/text/47/309 

 
Paragraph 8    Population/HHs in the top 30 DMAs: 
http://www.tvb.org/media/file/2015-2016-dma-ranks.pdf 

 
Paragraph 16   License case that went all the way to the Supremes: 
https://en.m.wikipedia.org/wiki/NextWave_Wireless 

 
Paragraph 16  The FCC’s failed headlong rush documented in the LATimes: 
http://articles.latimes.com/2003/jan/28/business/fi-nextwave28 

 
Concluding RBR link to D.A Selby’s first prescient piece: 
http://rbr.com/the-illusion-of-a-2016-incentive-auction/#grJPI6EASxDpreLj.99 

 


